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BILL

To amend the Banks Act, 1990 so as to define or further define certain
expressions, to extend certain provisions to controlling companies, to
clarify certain provisions in line with their practical application; to update
references to legislation and institutions; to delete outdated provisions, to
provide for the roles and responsibilities of a consolidating supervisor and
a host supervisor, to provide for written arrangements relating to the
respective roles and responsibilities and co-operation between supervisors,
to provide for the sharing of information, to provide for a supervisory review
process, to provide for the mapping of external ratings, to provide for the
disclosure of information, to provide for the issuance of circulars, directives
and guidance notes, to provide for the publication of registrations and
deregistrations of branches, controlling companies and representative
offices; to provide clarity with regard to the registration of a controlling
company; to provide for the calculation of the amount pertaining to the
restriction of investments by controlling companies to be prescribed by
regulation; to clarify provisions relating to the establishment of subsidiaries
by banks; to amend the provisions pertaining to the transfer of assets and
liabilities by a bank; to make further provision regarding the minimum share
capital and unimpaired reserve funds of a bank; to extend the provisions
pertaining to the issue of certain financial instruments, to provide for the
approval of eligible institutions, to provide for the verification of
information, to increase the powers of the Registrar and duly appointed
manager in respect of an inspection of the activities of unregistered
persons; to provide for new offences, sanctions and penalties; and to
provide for matters connected therewith.



BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:—

Amendment of section 1 of Act 94 of 1990, as amended by Government
Notice R.1765 of 30 July 1991, section 1 of Act 42 of 1992, sections 1 and 25
of Act 9 of 1993, section 1 of Act 26 of 1994, section 1 of Act 55 of 1996,
section 1 of Act 36 of 2000 and section 1 of Act 19 of 2003

1. Section 1 of the Banks Act, 1990 (hereinafter referred to as the principal
Act), is hereby amended-

(@) by the insertion in subsection (1) after the definition of “agency” of
the following definition:

“"allocated capital and reserve funds” means such amount of
qualifying capital and reserve funds as may be approved and
assigned by the board of directors of a bank as capital and reserve
funds designated to provide for the risks pertaining to the particular
nature of such bank’s business as contemplated in sections 70(2),
70(2A) or 70(2B), as the case may be;”;

(b) by the insertion in subsection (1) after the definition of “board of
review” of the following definition:

chief executive officer”,

(a) in_relation to a bank, means a person who, either alone or
jointly with one or more other persons, is responsible under the
direct authority of the board of directors of the bank for the
conduct of the business of the bank;

(b) in relation to a branch, means a person who, either alone or
jointly, with one or more other persons, is responsible for the
conduct of the business of the branch;™;

(c) by the insertion in subsection (1) after the definition of “company” of
the following definition:

consolidating supervisor” means-

(a) in_relation to _a foreign supervisor, the supervisor that is
responsible for the regulation and supervision, on a
consolidated basis, of a foreign institution that is incorporated
in_that foreign jurisdiction and which conducts the business
similar to the business of a bank or controlling company; or




(d)

(b) the Reqistrar, in terms of his or her functions and
responsibilities to requlate and supervise a bank, controlling
company or banking group on a consolidated basis.”;

by the substitution in subsection (1) for subparagraph (vi) of the

definition of “deposit” for the following subparagraph:

(€)

“(vi) paid by any person to a registered long-term insurer as
defined in section 1 of the Long-term Insurance Act, 1998 (Act No.

52 of 1998), as a premium in respect of any kind of policy defined or

referred in the Long-term Insurance Act and under which policy that

long-term insurer assumes, in return for such premium, such

obligation as is described in the Long-term Insurance Act;”;

by the insertion in subsection (1) after subparagraph (viii) of the

definition of “deposit” of the following subparagraph:

(f)

“(ix) paid by any person to a reqgistered short-term insurer as

defined in section 1 of the Short-term Insurance Act, 1998 (Act No.

53 of 1998), as a premium in respect of any kind of policy defined or

referred in the Short-term Insurance Act and under which policy that

short-term insurer assumes, in return for such premium, such

obligation as is described in the Short-term Insurance Act;”;

by the insertion in subsection (1) after the definition of “director” of

the following definition:

(9)

division”, in relation to a bank, means a business unit or section

of that bank that conducts its business-

(a) under a name that includes the word “bank” or any derivative

thereof, or the words “deposit-taking institution” or “building
society”, or any derivative thereof; and

(b) under the instruction and within the governance structures of
the bank concerned.”;

by the insertion in subsection (1) after the definition of “domestic

shareholder” of the following definition:

“eligible institution" means an external credit assessment
institution _or_an_export _credit _agency that meets the minimum
requirements as prescribed and which institution or agency has been
approved in writing by the Registrar.”;




(h) by the insertion in subsection (1) after the definition of “executive
officer” of the following definition:

“‘external credit assessment" means an assessment or a rating
issued by an eligible institution, which assessment or rating-

(a) relates to the ongoing ability of a person or a country to repay
amounts due and payable by the said person or the said
country, including any principal amount and related interest;
and

(b) meets such requirements as may be prescribed.”;

0] by the insertion in subsection (1) after the definition of “holding
company” of the following definition:

““host supervisor” means-

(a) in_respect of a foreign supervisor, the supervisor that is
responsible for the requlation and supervision of any branch,
subsidiary, joint _venture or related entity of a bank or
controlling _company, incorporated or operating within its
jurisdiction; or

(b) the Regqistrar, in _terms of his or her functions and
responsibilities to regulate or supervise a foreign institution
that is incorporated and conducts business similar to the
business of a bank in a foreign country and which has been
authorised and reqistered to conduct the business of a bank
within the Republic.”;

()] by the insertion in subsection (1) after the definition of “host
supervisor” of the following definition:

“hybrid-debt instrument” means a financial instrument that
combines certain features of equity financial instruments and debt
financial instruments.”;




(k) by the substitution in subsection (1) for the definition of “primary
share capital” of the following definition:

“primary share capital” means-

(a) capital obtained through the issue of ordinary shares,

(b) capital obtained through the issue of non-redeemable non-
cumulative preference shares,

(c) capital obtained through the issue of prescribed categories of
preferred securities, or

(d) such percentage of minority interests arising from the
consolidation of accounts as may be prescribed,

but excluding such ordinary shares, non-redeemable non-cumulative
preference shares or prescribed categories of preferred securities
issued in pursuance of the capitalisation of reserves resulting from a
revaluation of assets;

() by the substitution in subsection (1) for the definition of “primary
unimpaired reserve funds” of the following definition:

primary unimpaired reserve funds” means -
€) such funds obtained from actual earnings;

(b)  such funds obtained by way of recoveries, premiums on the
issue of ordinary or non-redeemable non-cumulative
preference shares, a surplus on the realization of capital
assets;

(c) such percentage of a reserve arising from compliance with
financial reporting standards as may be prescribed; and

(d) such percentage of minority interests arising from the
consolidation of accounts as may be prescribed,

and which have been set aside as a general or special reserve, are
disclosed as such a reserve in the financial statements of the bank or
the controlling company concerned and are available for the purpose
of meeting liabilities of or losses suffered by the bank or the controlling
company, as the case may be, but does not include any fund required
to be maintained in terms of any other law, unless so prescribed; “;




(m) by the insertion in subsection (1) after the definition of “public
company” of the following definition:

“’qualifying capital and reserve funds” means the net sum of

capital and reserve funds required to be held by a bank, calculated

and determined in accordance with the provisions of sections 70 (2),

70(2A) or 70(2B), as the case may be having regard to the nature of

such bank’s business:”;

(n) the deletion in subsection 1 of the definition of “Regulations relating to
Banks’ Financial Instrument Trading”;

(0) by the substitution in subsection (1) for the definition of “secondary
unimpaired reserve funds” of the following definition:

(@)

(b)

(©)

(d)

(e)

secondary unimpaired reserve funds” means-

such funds, obtained from actual earnings or by way of
recoveries, as may be prescribed and which have been set
aside, but which are not disclosed as a general or special
reserve in the financial statements or consolidated financial
statements of the bank or the controlling company, concerned,

a prescribed percentage of the amount of any surplus resulting
from a revaluation of assets and determined as prescribed;

a prescribed amount of general provisions or_a reserve held
against unidentified and unforeseen losses; [and]

funds obtained by way of premiums on the issue of cumulative
preference shares or debt instruments issued in accordance
with the prescribed conditions, whether or not such funds are
disclosed as a general or special reserve in the financial
statements or consolidated financial statements of the bank or
the controlling company concerned;

such percentage of a reserve arising from compliance with

(f)

financial reporting standards as may be prescribed; or

such percentage of minority interests arising from the

consolidation of accounts as may be prescribed,

but does not include any fund required to be maintained in terms of
any other law, unless so prescribed ;”;




(p)

by the insertion in subsection (1) after the definition of “secondary
unimpaired reserve funds” of the following definition:

securitisation scheme” means a synthetic securitisation scheme

or a traditional securitisation scheme as defined in Government Notice

No. R. 681 and published in Government Gazette No. 26415 on 4

June 2004, as amended or substituted from time to time.”

Amendment of section 4 of Act 94 of 1990, as amended by section 2 of Act

36 of 2000

2. Section 4 of the principal Act is hereby amended by the addition of the
following subsections:

“3)

The Regqistrar may from time to time enter into a written cooperation

arrangement, such as a memorandum of understanding, with a host

supervisor in a foreign jurisdiction, with a consolidating supervisor in

a foreign jurisdiction or any other person or institution as the

Reqgistrar may deem fit, as the case may be, which cooperation

arrangement may include-

(€))

a provision that the Reqgistrar may accept the methods and

(b)

approval processes used by a foreign institution or a bank at
group level: Provided that:

(i) such methods and approval processes comply with
such conditions as may be prescribed; or

(i) the Reqistrar may impose such additional conditions or
reguirements;

a_provision that the Regqistrar may conduct an on-site

(c)

examination or an inspection of a bank or controlling company
that is conducting business by means of a branch, a
subsidiary company, joint venture or related entity within the
jurisdiction of the relevant host supervisor or consolidating

supervisor, as the case may be;

a provision that such a host supervisor in a foreign jurisdiction

(d)

or such a consolidating supervisor in a foreign jurisdiction, as
the case may be, may conduct an on-site examination or an
inspection of a branch, a subsidiary company, joint venture or
related entity of a bank or a controlling company;

a provision that the Registrar may share information relating

to the financial condition and performance of branches,




(4)

(e)

subsidiaries, joint ventures or related entities of a bank or
controlling company with the relevant host supervisor;

a provision that the Registrar-

(f)

(1) be informed by the relevant host supervisor of adverse
assessments of gualitative aspects of the foreign operations
of a bank or controlling company:; or

(i) may provide information to the relevant host
supervisor reqgarding significant problems that are being
experienced within a bank, controlling company or banking

group;

provisions in relation to such other matters as the Reqistrar

may deem to be relevant from time to time.

The Registrar shall implement and maintain a supervisory review

process, which process may include any one or any combination of-

)]

an on-site examination, inspection or review of a bank or

(b)

controlling company and its respective branches, subsidiaries,
joint ventures or related entities, within or outside the

Republic;

an off-site review of a bank or controlling company and its

(c)

respective branches, subsidiaries, joint ventures or related
entities, within or outside the Republic;

a discussion with an executive officer, chief executive officer

(d)

or_employee in charge of a risk management function of a
bank or controlling company, including a discussion with an
executive officer responsible for compliance or internal audit
of a bank or controlling company;

a discussion with a member of the board of directors or a

(e)

board-appointed committee of a bank or controlling company:;

a review of the work done by an external auditor of a bank or

(f)

controlling company;

a review of the periodic reporting in terms of the provisions of

this Act by a bank, controlling company or banking group:




(5)

10

In order to ensure the appropriate usage by a bank, a controlling

(6)

company or a branch of an external credit assessment issued by an
eligible institution, the Registrar-

(a) shall assign such external credit ratings to such risk weights
as may be prescribed from time to time; and

(b) shall publicly disclose which external credit assessment or
rating issued by an eligible external credit assessment
institution relates to which prescribed risk weight.

The Registrar may implement such international requlatory or

(7)

supervisory standards and practices as he or she deems appropriate
after consultation with banks.

Notwithstanding the provisions of section 33 of the South African

Reserve Bank Act, the Reqistrar:

(a) may from time to time publicly disclose the following
information:

(i) criteria relating to the review of the internal capital
assessments of banks;

(i) factors relating to the setting of capital adequacy ratios
by the Registrar that are in excess of the minimum capital
adequacy ratio as prescribed;

(b) shall from time to time publicly disclose the following
information:

(i) the process and criteria for recognising eligible
institutions,

(i) international requlatory or supervisory practices and
standards implemented in terms of the provisions of sub-

section (6).”".
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Amendment of section 6 of Act 94 of 1990, as amended by section 25 of Act
9 of 1993, section 3 of Act 26 of 1994, section 3 of Act 36 of 2000 and section
3 of Act 19 of 2003

3. Section 6 of the principal Act is hereby amended -
(@ by the substitution of subsection (4) of the following subsection:

“(4) The Registrar may from time to time by means of a circular
furnish banks, controlling companies, eligible institutions or
auditors _of banks or controlling companies with guidelines
regarding the application and interpretation of the provisions of
this Act [or provide banks with any other information].”.

(b) by the insertion of the following subsections after subsection (4):

“(5) _ The Regqistrar may from time to time by means of a quidance
note furnish banks, controlling companies, eligible institutions
and auditors of banks or controlling companies with
information in respect of market practices or market- or industry
developments within or outside the Republic.

(6) (@) The Registrar may from time to time, after consultation
with _the relevant bank, controlling company, eligible
institution_or_auditor of a bank or controlling company,
issue directives to banks, controlling companies, eligible
institutions _or __auditors _of banks or _controlling
companies, either individually or collectively, regarding
the application of the Act;

(b) The Reqistrar may in_writing, over and above any
directive _contemplated in _paragraph (a), issue a
directive to banks, controlling companies, eligible
institutions _or__auditors _of banks or _controlling
companies, either individually or collectively, requiring
such banks, controlling companies, eligible institutions
or_auditors of banks or controlling companies, either
individually or collectively, within the period specified in
the directive, to-

() cease or refrain from engaqging in any act,
omission or course of conduct or perform such other
acts as are necessary to remedy the situation;

(i) perform such acts as are necessary to comply
with the directive or to effect the change; or
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(iii) provide the Regqistrar with such information and
documents, relating to the matter as specified in the
directive;

(c) The Registrar may after consultation with the relevant

bank, controlling company, eligible institution or auditor
of a bank or controlling company, subject to the
directive, cancel in writing a previously issued directive;

(d) No directive issued by the Reqistrar shall have

retroactive effect;

(e) Any bank, controlling company, eligible institution or
auditor of a bank or controlling company that neglects,
refuses or fails to comply with a directive issued under
this subsection is guilty of an offence.”.

Amendment of section 7 of Act 94 of 1990, as amended by sections 3 and 25
of Act 9 of 1993, section 3 of Act 36 of 2000 and section 4 of Act 19 of 2003

4.

Section 7 of the principal Act is hereby amended by the substitution of the
title of section 7 and subsection (1) of the following title and paragraph

respectively:

“7. Furnishing of information by banks and controlling companies

() The Registrar may by notice in writing -

(@)

direct a bank or a controlling company or a subsidiary of a
bank or controlling company to furnish the Registrar, at such
time or times or at such intervals or in respect of such period or
periods as may be specified in the notice, with such
information as may be specified in the notice and as the
Registrar may reasonably require for the performance of his or
her functions under this Act: Provided that a bank, a branch of
a bank or a controlling company shall furnish the Registrar with

copies of-

() all correspondence between such a bank, controlling
company or branch of a bank and a foreign supervisory
authority that relates to matters that may have a material
impact on the supervisory duties of the Reqistrar in terms of the
provisions of the Act;
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(i) all correspondence between a subsidiary of such a bank
or_controlling company or between the representative office of
such a bank and a foreign supervisor that relates to matters
that may have a material impact on the supervisory duties of
the Regqistrar in terms of the provisions of the Act; or

(i) __any other information or documentation at the disposal of
such a bank, controlling company or subsidiary that relates to
matters that may have a material impact on the supervisory
duties of the Reqistrar in terms of the provisions of the Act;

(b)  direct such bank, controlling company or subsidiary to furnish
the Registrar with a report by a public accountant as defined in
section 1 of the [Public Accountants' and Auditors' Act,
1991 (Act No. 80 of 1991)] Auditing Professions Act, 2005
(Act No. 26 of 2005), or by any other person with appropriate
professional skill, on any matter, or any aspect of any matter,
about which the Registrar has directed or may direct under
paragraph (a) the bank, controlling company or subsidiary to
furnish information.”.

Amendment of section 9 of Act 94 of 1990, as substituted by section 4 of Act
36 of 2000 and amended by section 6 of Act 19 of 2003

5. Section 9 of the principal Act is hereby amended by the substitution in
subsection (2) for paragraph (c) of the following paragraph:

“(©)

one shall be a person registered as an accountant and auditor under
[section 23 of the Public Accountants' and Auditors' Act, 1991
(Act No. 80 of 1991)] the provisions of the Auditing Professions Act,
2005 (Act No. 26 of 2005), and who in the opinion of the Minister has
wide experience of, and is knowledgeable about the latest
developments in, the accountants' and auditors' profession.”.

Amendment of section 12 of Act 94 of 1990, as amended by sections 5 and
25 of Act 9 of 1993 and by section 8 of Act 19 of 2003

6. Section 12 of the principal Act is hereby amended by the substitution in
subsection (3) for paragraph (b) of the following paragraph:

“(b)

a report by a public accountant as defined in section 1 of the [Public
Accountants' and Auditors' Act, 1991 (Act No. 80 of 1991)]
Auditing Professions Act, 2005 (Act No. 26 of 2005), or by any other
knowledgeable person approved by the Registrar, on such aspects
relating to the application in question,”.
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Amendment of section 18A of Act 94 of 1990, as inserted by section 11 of
Act 26 of 1994 and amended by section 15 of Act 19 of 2003

7.

Section 18A of the principal Act is hereby amended by the insertion after
subsection (7) of the following subsection:

“(8)

Any reference to a bank in this Act or in any other Act of Parliament

shall, in so far as it may be relevant, include a reference to a branch,

unless expressly stated otherwise.”.

Amendment of section 30 of Act 94 of 1990, as substituted by section 8 of
Act 9 of 1993, amended by section 23 of Act 26 of 1994 and section 22 of Act

19 of 2003

8.

Section 30 of the principal Act is hereby amended by the substitution for
the title and paragraphs (a), (b) and (c) of the following title and

paragraphs:

“30.

@8]

Publication of information relating to banks, controlling
companies, eligible institutions and representative offices of

foreign institutions and the keeping of records by the Registrar

The Reqistrar shall publish a notice in the Gazette and shall keep a

record of every —

(a) (i) registration of an institution as a bank or as a controlling
company;
(i) authorisation granted to conduct the business of a bank
by means of a branch; or
(iii) consent granted for the establishment of a
representative office by a foreign institution;

(b) (i) cancellation or suspension of the reqgistration of a bank,
or a controlling company;
(i) withdrawal of the authorisation to conduct the business
of a bank by means of a branch: or
(iii) withdrawal of consent to conduct the business of a
representative office by a foreign institution or the closure of
such a representative office;

(c) restriction of the activities of a bank, a controlling company or

of a branch, as the case may be;




(2)

(d)
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change of the name of a bank, a controlling company, a branch

(e)

or a representative office of a foreign institution, as the case
may be;

permission granted in respect of a compromise, amalgamation

(f)

or arrangement referred to in Chapter Xll of the Companies Act
that involves a bank as one of the principal parties to the
relevant transaction;

permission granted to an arrangement for the transfer of more

(@)

than 25 per cent of the assets, liabilities or assets and liabilities
of a bank to another person; or

approval granted in respect of an eligible institution;

which is effected or which takes place in terms of this Act.

The Regqistrar shall keep a record of every-

(a)

approval granted to a bank or a controling company to

(b)

establish or acquire a subsidiary within or outside the Republic;

approval granted to a bank to establish or acquire a branch of a

(o))

bank;

approval granted to a bank or a controlling company to acquire

(d)

an interest in any undertaking having its registered office or
principal place of business outside the Republic;

approval granted to a bank or a controlling company to create

(e)

or acquire a trust outside the Republic of which the bank is a
major beneficiary;

approval granted to a bank or controlling company to establish

(f)

or acquire any financial or other business undertaking under its
direct or indirect control; or

approval granted to a bank to establish or acquire a

representative office outside the Repubilic,

which is affected or which takes place in terms of this Act.
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Amendment of section 37 of Act 94 of 1990, as amended by section 4 of Act
42 of 1992, section 25 of Act 9 of 1993, section 30 of Act 26 of 1994 and
section 25 of Act 19 of 2003

9. Section 37 of the principal Act is hereby amended by the substitution for
subsection (1) of the following subsection:

“(1) Subject to the provisions of subsection (6), no person shall acquire in
a bank or controlling company -

(@  shares of which the total nominal value or the voting rights in
respect of the issued shares of such bank or controlling
company that is exercisable by such person ; or

(b)  shares of which the total nominal value together with the total
nominal value of such shares already held by such person or
the voting rights in respect of the issued shares of such bank or
controlling company that is exercisable by such person
together with the voting rights attached to the shares of such
bank or controlling company that is already held and
exercisable by such person; or

(c) shares of which the total nominal value together with the total
nominal value of such shares already held by such person and
by the associate or associates of such person or the voting
rights in respect of the issued shares of such bank or
controlling company that is exercisable by such person
together with the voting rights attached to the shares of such
bank or controlling company that is already held and
exercisable by such person and by the associate or associates
of such person,

amounts to more than 15 per cent of the total nominal value or the
voting rights, as the case may be, in respect of all the issued shares
of the bank or controlling company, without first having obtained
permission in accordance with the provisions of subsection (2) for
such acquisition.”.

Amendment of section 43 of Act 94 of 1990, as amended by section 25 of
Act 9 of 1993, section 34 of Act 26 of 1994 and section 30 of Act 19 of 2003

10.  Section 43 of the principal Act is hereby amended by the substitution for
subsection (1) of the following subsection:

"(1) [A] Subject to the provisions of section 42, a public company—
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(@ [which desires to exercise] that intends to exercise control
over any bank; or

(b)  which is a controlling company, as defined in section 1 of the
Companies Act, in respect of any other public company which
has applied in terms of section 16 for registration as a bank,

[may] shall apply to the Registrar on the prescribed form for
registration as a controlling company in respect of that bank or
proposed bank, as the case may be.”.

Amendment of section 50 of Act 94 of 1990 as amended by section 33 of Act

19 of 2003

11. Section 50 of the principal Act is hereby amended by the substitution for
the title and section of the following title and sections:

“50.

@

(2)

Investments and loans and advances by controlling companies

A controlling company investing money -

(@ in undertakings other than banks, institutions which conduct
business similar to the business of a bank in a country other
than the Republic, controlling companies or companies of
which the main object is the holding or development of property
which is used or intended to be used mainly for the purpose of
conducting the business of a bank; or

(b) in fixed property which is not used or intended to be used
mainly for the purpose of conducting the business of a bank,

shall manage its transactions in such investments in such a way that
the amount of such investments does not at any time exceed a
prescribed percentage [40 per cent] of [the sum] a_ prescribed
amount of the share capital and reserve funds of the controlling
company [and any bank under its control, calculated on a
consolidated basis in the manner prescribed] and calculated on a
consolidated basis as prescribed.

A controlling company providing loans and advances -

(a) to_undertakings other than banks, institutions which conduct
business similar to the business of a bank in a country other
than the Republic, controlling companies or companies of
which the main object is the holding or development of property




(b)
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which is used or intended to be used mainly for the purpose of

conducting the business of a bank; or

in relation to fixed property which is not used or intended to be

used mainly for the purpose of conducting the business of a

bank,

shall manage its transactions in relation to such loans and advances

in such a way that the amount of such loans and advances does not

at any time exceed a prescribed percentage of a prescribed amount

of the share capital and reserve funds of the controlling company and

calculated on a consolidated basis as prescribed.”.

Amendment of section 52 of Act 94 of 1990, as amended by section 3 of Act
55 of 1996 and section 35 of Act 19 of 2003

12.  Section 52 of the principal Act is hereby amended —

(@) by the substitution for subsection (1) of the following subsection:

"(1)

A bank shall not, either directly or indirectly, without the prior
written approval of the Registrar [or otherwise than] and in
accordance with such conditions [approved by the Registrar
in writing] as the Regqistrar may determine -

(@)

(@A)

(b)

establish or_acquire a subsidiary [or create a division]
in the manner prescribed within or outside the Republic
or enter into an agreement having the effect that any
company becomes its subsidiary [or such division]
within or outside the Republic;

invest in a joint venture within or outside the Republic if
the investment, or the investment together with one or
more investments already made by the bank in that joint
venture, results in the bank being exposed to an amount
representing more than five per cent of its capital and
reserves: Provided that for as long as the bank is
exposed to the aforementioned extent, such approval
must be obtained whenever it seeks to make a further
investment in that joint venture;

open or acquire a branch office outside the Republic;
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(c) acquire an interest in any undertaking having its
registered office or principal place of business outside
the Republic;

(d) outside the Repubilic -

() create or acquire a trust of which the bank is a
major beneficiary; or

(i) establish or _acquire any financial or other
business undertaking under its direct or indirect control;
or

(e) establish or acquire a representative office outside the
Republic.

(b) by the insertion in subsection (1) after paragraph (e) of the following
paragraph:

"(f) create or acquire a division within or outside the Republic by
means of an arrangement or _agreement with any person
having the effect that such a person conducts his or her
business through or by means of such a division.”;

(c) by the insertion after subsection (1) of the following subsection:

“(1A) Notwithstanding the provisions of subsection (1), the Registrar
may, by means of a circular as contemplated in _subsection
6(4), determine such circumstances and conditions in_terms
whereof an application as contemplated in subsection (1) is

not required.”;

Amendment of section 54 of Act 94 of 1990, as substituted by section 6 of
Act 42 of 1992 and amended by sections 12 and 25 of Act 9 of 1993,
Proclamation No. 132 of 1994, section 36 of Act 26 of 1994, section 5 of Act
55 of 1996 and section 36 of Act 19 of 2003

13.  Section 54 of the principal Act is hereby amended—
€)) by the substitution of subsection (1) for the following subsection:

"(1) (@) No compromise, amalgamation or arrangement
referred to in Chapter XIlI of the Companies Act and
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which involves a bank as one of the principal parties to
the relevant transaction; or [and]

(b) no arrangement for the transfer of [all or any part of]
more than 25 per cent of the assets, liabilities or assets
and liabilities of a bank to another person,

shall have legal force unless the consent of the Minister,
conveyed in writing through the Registrar, to the transaction in
guestion has been obtained beforehand; Provided that the 25
per cent referred to in subsection (1)(b) shall be calculated by
aggregating the amount of the transferred assets, liabilities or
assets and liabilities together with _any previous transfer of
assets, liabilities or assets and liabilities within _the same
financial year of the bank concerned.

(2) Subsection (1)(b) shall not be applicable to the transfer of
assets effected in accordance with a duly approved
securitisation scheme.™;

(b) by the insertion of the following subsections after subsection (1):

"(1A) (a) No arrangement for the transfer of 25 per cent or less
of the assets, liabilities or assets and liabilities of a
bank to another person, shall have legal force unless
the consent of the Reqistrar to the transaction in
question has been obtained beforehand.

(b) In the event that only assets are being transferred and
the amount of the transferred assets, together with any
previous transfer of assets within the same financial
year, aggregates to an amount that is less than 10 per
cent of the total on-balance-sheet assets of the
transferring bank, an application in terms of paragraph
(a) is not required: Provided that the transferring bank
notifies the Registrar of such a transfer in writing
beforehand.

(1B) Subsection (1A) shall not be applicable to the transfer of assets
effected in accordance with a duly approved securitisation
scheme.";




21

(c) by the substitution of paragraph (c) in subsection (2) for the following

paragraph:

“(©)

in the case of a transfer of assets, liabilities or assets and
liabilities referred to in subsection (1) [which entails the
transfer by the transferor bank of the whole or any part of
its business as a bank,] such transfer is effected to another
bank or to a person approved by the Registrar for the purpose
of the said transfer.”.

(d) by the insertion of the following subsection after subsection (2):

“(2A) The Registrar shall not grant his or her consent referred to in

subsection (1A) unless he or she is satisfied -

(a) that the transaction in question will not be detrimental to
the public interest;

(b) that the transaction in question will not be contrary to the
interests of the bank concerned or its depositors or of
the controlling company concerned, as the case may be;
or

(c) in the case of a transfer of assets, liabilities or assets
and liabilities referred to in_subsection (1A)(a), such
transfer _is effected to another bank or to a person
approved by the Reqistrar for the purpose of the said
transfer.”.

(e) by the substitution of subsection (3) for the following subsection:

‘)

Upon the coming into effect of a transaction effecting the
amalgamation of one bank with another bank as contemplated
in subsection (2)(b), or effecting the transfer of [all or part]
such part of the assets, liabilities or assets and liabilities as
approved in terms of subsections (1) or (1A)(a), respectively, of
one bank to another bank or person as contemplated in
subsections (2)(c) or (2A)(c), respectively-

(@ all the assets and liabilities of the amalgamating banks
or, in the case of such transfer of assets, liabilities or
assets and liabilities as approved in _terms of
subsections (1) or (1A), respectively, those assets,
liabilities or assets and liabilities of the transferor bank
that are transferred in terms of the transaction, shall vest
in and become binding upon the amalgamated bank or,
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as the case may be, the bank or person taking transfer
of such assets, liabilities or assets and liabilities;

the amalgamated bank or, in the case of such transfer of
all the assets and liabilities or, in_the case of such
transfer of part of the assets, liabilities or assets and
liabilities as approved in terms of subsections (1) or
(1A), respectively, the bank or person taking transfer of
such assets, liabilities or assets and liabilities, shall have
the same rights and be subject to the same obligations
as those which the amalgamating banks or, as the case
may be, the transferor bank may have had or to which
they or it may have been subject immediately before the
amalgamation or transfer;

all agreements, appointments, transactions and
documents entered into, made, drawn up or executed
with, by or in favour of any of the amalgamating banks
or, as the case may be, the transferor bank, and in force
immediately prior to the amalgamation or transfer, but
excluding such agreements, appointments, transactions
and documents that, by virtue of the terms and
conditions of the amalgamation or transfer, are not to be
retained in force, shall remain of full force and effect and
shall be construed for all purposes as if they had been
entered into, made, drawn up or executed with, by or in
favour of the amalgamated bank or, as the case may be,
the bank or person taking transfer of the assets,
liabilities or assets and liabilities in question; and

any bond, pledge, guarantee or instrument to secure
future advances, facilities or services by any of the
amalgamating banks or, as the case may be, by the
transferor bank, which was in force immediately prior to
the amalgamation or transfer, shall remain of full force
and effect and shall be construed as a bond, pledge,
guarantee or instrument given to or in favour of the
amalgamated bank or, as the case may be, the bank or
person taking transfer of such assets, liabilities or
assets and liabilities, as security for future advances,
facilities or services by that bank or person except
where, in the case of such transfer, any obligation to
provide such advances, facilities or services is not
included in the transfer.”.
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by the substitution of subsection (4) for the following subsection:

“4) Any compromise, amalgamation or arrangement or any
arrangement for the transfer of assets, liabilities or assets and
liabilities, referred to in subsections (1) or (1A)(a), respectively,

excluding a transfer other than a transfer referred to in

subsections (2)(c) or (2A)(c), respectively, shall be subject -

(@) to confirmation at a general meeting of shareholders of

each of the banks concerned; or

(b) in the case of a transaction effecting the transfer of
assets, liabilities or assets and liabilities of one bank to

another bank or a person as contemplated
subsections (2)(c) or (2A)(c), respectively,

confirmation at a general meeting of shareholders of the
transferor bank and the bank or person taking transfer of

such assets, liabilities or assets and liabilities,

and the notice convening such a meeting shall contain or have
attached to it the terms and conditions of the relevant

agreement or arrangement.”.
by the substitution of subsection (5) for the following subsection:

“(5) Notice of the passing of the resolution confirming,

contemplated in subsection (4), any compromise,
amalgamation or arrangement, or any arrangement for the
transfer of assets, liabilities or assets and liabilities referred to
in_subsections (1) or (1A), respectively, together with a copy
of such resolution and the terms and conditions of the
relevant agreement or arrangement, duly certified by the
chairperson of the meeting at which such resolution was
passed and by the secretary of the bank or person concerned,
shall be sent to the Registrar by each of the banks involved
or, in the case of a transaction effecting the transfer of assets
liabilities or assets and liabilities of one bank to another bank
or a person as contemplated in subsection (2)(c) or 2(A)(c),
respectively, by the relevant transferor bank and the bank or
person taking transfer of such assets, liabilities or assets and
liabilities, and after having received such notices from all the
parties to the relevant agreement or arrangement, the

Registrar shall register those notices.”.
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by the substitution of subsection (8) for the following subsection:

“(8)

The Registrar of Companies, every Master of the High Court
and every officer or person in charge of a deeds registry or any
other office, if, in the office of such Registrar, Master, officer or
person or any register under the control of such Registrar,
Master, officer or person there-

(@ is registered any title to property belonging to, or any
bond or other right in favour of, or any appointment of or
by; or

(@A) is registered any share, stock, debenture or other
marketable security in favour of; or

(b) has been issued any licence to or in favour of,

any bank which has amalgamated with any other bank, or any
bank which has transferred all or part of its assets, liabilities or
assets and liabilities referred to in subsections (1) or (1A),
respectively, to any other bank or person shall, if satisfied -

() that the Minister has consented in terms of
subsection (1) to the amalgamation of transfer or_that
the Reqistrar has consented in terms of subsection (1A)
to the transfer; and

(i)  that such amalgamation or transfer has been
duly effected,

and upon production to such Registrar, Master, officer or
person of any relevant deed, bond, share, stock, debenture,
certificate, letter of appointment, licence or other document,
make such endorsements thereon and effect such alterations
in the registers of such Registrar, Master, officer or person as
may be necessary to record the transfer of the relevant
property, bond or other right, share, stock, debenture,
marketable security, letter of appointment or licence and of any
rights thereunder to the amalgamated bank or, as the case
may be, to the bank or person that has taken transfer of the
said assets, liabilities or assets and liabilities in question.”.

by the substitution of subsection (9) for the following subsection:

“(9)

The provisions of this section shall not affect the rights of any
creditor of a bank which has amalgamated with or transferred
all or part of its assets, liabilities or assets and liabilities
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referred to in subsections (1) and (1A) respectively to any other
bank or person or taken over all or part of the assets, liabilities
or assets and liabilities in question of any other bank, except to
the extent provided in this section.”.

() by the substitution of subsection (10) for the following subsection:

“(10) The conditions and any tax benefit which immediately prior to

the date of a transfer, referred to in this section, of assets,
liabilities or assets and liabilities were applicable in respect of
an investment, referred to in section 10(1)(i)(xii), (xiiA) or (xiii),
10(1)(v), (VA) or (w) or 19(5A) of the Income Tax Act, 1962 (Act
No. 58 of 1962), with the transferor bank shall, notwithstanding
such a transfer of assets, liabilities or assets and liabilities but
subject to the provisions of the said Act, remain applicable to
the investment until the expiration of a period of ten years as
from the date on which it was initially made or until it is
redeemed, whichever occurs first.”.

Amendment of section 59 of Act 94 of 1990, as amended by sections 13 and
25 of Act 9 of 1993, section 38 of Act 26 of 1994 and section 39 of Act 19 of

2003

14.  The following section is substituted for Section 59 of the principal Act:

“59. Returns regarding shareholders

1)

)

Every bank and every controlling company shall within 90 days
of its registration as such, and annually thereafter within 30
days of the thirty-first day of December of each year, furnish
the Registrar with a return regarding its shareholders as at the
date of the said registration or as on the said thirty-first day of
December, as the case may be.

A return referred to in subsection (1) shall contain such
information as prescribed. “.
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Amendment of section 60 of Act 94 of 1990, as substituted by section 1 of
Act 81 of 1991 and amended by section 25 of Act 9 of 1993, section 39 of
Act 26 of 1994 and section 40 of Act 19 of 2003

15.  Section 60 of the principal Act is hereby amended-

€) by the substitution of subsection (5) of the following subsection:

“B) (&

Every bank shall give the Registrar written notice of the

(b)

nomination of any person for appointment as a chief
executive officer, director or executive officer by
furnishing the Reqistrar with the prescribed information
in respect of the nominee.

The notice shall reach the Reqistrar at least 30 days

(c)

prior to the proposed date of appointment.

The Registrar may object to the proposed appointment

(d)

by means of a written notice, stating the grounds for
the objection, given to the chairperson of the board of
directors of the bank and to the nominee, within 20
working days of receipt of the notice referred to in
subparagraph (ii).

If the Registrar objects to the proposed appointment as

(e)

envisaged in_subparagraph (iii), the bank shall not
appoint_the nominee and any purported appointment
shall have no legal effect: Provided that the bank or
nominee may dispute the Reqistrar's objection, in
which case the provisions of subsection (6) (d) to (Kk),
inclusive, shall apply mutatis mutandis.

For the purposes of this subsection the term “every

bank” shall mean the chief executive officer of such
bank, or in the case where it concerns the appointment
of the chief executive officer, such member of the
board of directors of such bank as may be designated
by the board of directors of such bank.”.

(b) by the substitution of subsection (6) of the following paragraph:

‘©) (@

Without derogating from any law, the Registrar may
object to the appointment or_continued employment or
appointment of a chief executive officer, [executive]
director or executive officer of a bank [may be
terminated by the Registrar] if the Reqistrar has
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reason to believe that the, chief executive officer,
[executive] director or executive officer concerned is
not, or is no longer a fit and proper person to hold that
appointment, or if it is not in the public interest that
such chief executive officer, [executive] director or
executive officer holds or continues to hold such
appointment.

If the Registrar wishes to object to [terminate] the
appointment or__the continued employment or
appointment of a chief executive officer, [executive]
director or executive officer of a bank, [as envisaged
in paragraph (a),] the Registrar shall notify the
following affected parties in writing of his or her
[intention] objection and of the grounds thereof [for
the proposed termination]:

® the chief executive officer, [executive] director
or executive officer concerned;

(i) the chairperson of the board of directors of that
bank (except if the chairperson of the board is the
person whose appointment the Registrar wishes to
terminate, in which case each director of the bank
concerned shall be notified); and

(i) the chief executive officer of that bank, (except if
the chief executive officer is the person whose
appointment the Registrar wishes to terminate, in which
case the deputy chief executive officer shall be
notified).

The written notice referred to in paragraph (b) shall
notify such parties that they are entitled to submit
written representations to the Registrar in response to
that notice.

Any notified party shall be entitled, but not obliged to
make written representations [affected party who
wishes to respond] to the Registrar's written notice
[shall submit written representations in response
to that notice to the Registrar] within 14 working
days of receipt of the Registrar’s notice, or within such
longer period as the Registrar may, upon written
application by the affected party concerned, allow.
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The Registrar shall, within 14 working days of receipt of
a written representation referred to in paragraph (d) -

® consider the representation;

(i) decide whether or not the appointment of the
chief executive officer, [executive] director or
executive officer concerned should be terminated for
the reasons contemplated in paragraph (a); and

(iir) give notice to the affected parties of his or her
decision in writing.

If, after having considered any written representation in
respect of the chief executive officer, [executive]
director or executive officer concerned, the Registrar
remains of the view that such officer's appointment
should be terminated, or if no such written
representation is submitted to the Registrar within the
period allowed under paragraph (d), the Registrar shall
refer the matter to the Arbitration Foundation of South
Africa or its successor-in-title; or any other body
designated by the Registrar by means of a notice in the
Gazette (referred to below as the “Arbitrator”) for
arbitration [in terms of expedited procedures
approved by the Registrar in writing, and published
in the Gazette].

The Registrar shall make the request for arbitration
referred to in paragraph (f) -

(1) in writing; and

(i) within three working days after the expiry of the
14 day period referred to in paragraph (e) or, if the
affected parties do not submit any written
representations to the Registrar within the period
allowed under paragraph (d), within three working days
after the expiry of that period.

The Arbitrator shall determine whether or not adequate
reasons exist for the termination[, by the Registrar,] of
the appointment of the chief executive officer,
[executive] director or executive officer concerned.
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If under paragraph (h) the Arbitrator decides that
adequate reasons exist for the termination of the
appointment, the Arbitrator shall confirm the
termination of the appointment in writing addressed to
the Registrar and the chief executive officer,
[executive] director or executive officer concerned,
whereupon the termination shall immediately take
effect.

If under paragraph (h) the Arbitrator determines that
adequate reasons do not exist for the termination of the
appointment, the Arbitrator shall reject the termination
by written notice to the Registrar and to the chief
executive officer, [executive] director or executive
officer concerned, whereupon the appointment of the
person in question shall continue with full force and
effect.

A termination in terms of this section shall be final and
binding and shall not be subject to review as envisaged
in section 9.”;

Amendment of section 63 of Act 94 of 1990, as amended by section 7 of Act
42 of 1992, sections 15 and 25 of Act 9 of 1993 and section 43 of Act 19 of

2003

16. Section 63 of the principal Act is hereby amended by the substitution of
subsection (2) for the following subsection:

“(1) Notwithstanding anything to the contrary contained in the [Public
Accountants' and Auditors' Act, 1991, (Act No. 80 of 1991)]
Auditing Professions Act, 2005 (Act No. 26 of 2005), or the

Companies Act, but subject to the provisions of subsections (2) and
(3) of this section, the auditor referred to in section 61 or 62 —*.
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Amendment of section 64 of Act 94 of 1990, as amended by section 25 of
Act 9 of 1993, section 41 of Act 26 of 1994, section 8 of Act 36 of 2000 and
section 44 of Act 19 of 2003

17.  The following section is substituted for Section 64 of the principal Act:

“64. Audit committee

1)

()

3)

Subject to the provisions of subsection (3), (3A) and (4) and
notwithstanding anything to the contrary contained in any law
relating to companies, the board of directors of a bank and
controlling company shall appoint at least three of its
[members] non-executive directors to form and serve on an
audit committee.

The functions of the audit committee shall be to assist the
board of directors -

(@ [assist the board of directors] in its evaluation of the
adequacy and efficiency of the internal control systems,
accounting practices, information systems and auditing
processes applied within that bank or_controlling
company, as the case may be in the day-to-day
management of its business;

(b) to facilitate and promote communication, regarding the
matters referred to in paragraph (a) or any other related
matter, between the board of directors and the executive
officers of, the auditor appointed under section 61 or 62
for, and the employee charged with the internal auditing
of the transactions of, the bank or_controlling company,
as the case may be;

(c) to introduce such measures as in the committee's
opinion may serve to enhance the credibility and
objectivity of financial statements and reports prepared
with reference to the affairs of the bank or controlling
company, as the case may be; and

(d)  to perform such further functions as may be prescribed.

All of the members of the audit committee of a bank may be,
and the majority of such members, including the chairperson of
the audit committee, shall be, persons who are not employees
of the bank nor of any of its subsidiaries, its controlling
company or any subsidiary of its controlling company:
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Provided that the chairperson of the board of directors of the
bank or_the controlling company shall not be appointed as a
member of the audit committee.

All of the members of the audit committee of a controlling

[(4)

(4)

company may be, and the majority of such members, including
the chairperson of the audit committee, shall be, persons who
are not employees of the controlling company nor of any of its
subsidiaries, the bank in respect of which it is the controlling
company or_any subsidiary of that bank: Provided that the
chairperson of the board of directors of the controlling company
or_the bank in respect of which it is the controlling company
shall not be appointed as a member of the audit committee.

The board of directors of a bank shall be exempt from the
duty to appoint an audit committee if such bank is a
member of a group of companies in respect of which
group annual financial statements are required to be
made out in terms of section 288(1) of the Companies
Act, provided an audit committee has been appointed for
the holding company in that group and such audit
committee has assumed the responsibilities of an audit
committee in respect of all the banks in that group.]”.

The Reqistrar may upon written application exempt the board

of directors of a bank from the duty to appoint an audit
committee in respect of that bank provided that the Reqistrar
is_satisfied that the audit committee appointed in respect of
the relevant controlling company, in addition to its
responsibilities in respect of that controlling company, is able
to also adequately assume the responsibilities of an audit
committee in respect of that bank.”.

Amendment of section 64A of Act 94 of 1990, as amended by section 45 of
Act 19 of 2003

18.  The following section is substituted for Section 64A of the principal Act:

“64A. Risk and capital management committee

(1)

Subject to the provisions of subsection (3) the [The] board of

directors of a bank and controlling company shall appoint at least
three of its members, of which at least two are non-executive
directors, to form and serve on a risk and capital management
committee.
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The functions of the risk and capital management committee shall be
to assist the board of directors —

(@)

(b)

(©)

(d)

()

(f)

(9)

(h)

[assist the board] in its evaluation of the adequacy and
efficiency of the risk policies, procedures, practices and
controls applied within that bank or controlling company, as
the case may be, in the day-to-day management of its
business;

[assist the board] in the identification of the build up and
concentration of the various risks to which the bank or
controlling company, as the case may be, is exposed;

[assist the board] in developing a risk mitigation strategy to
ensure that the bank or controlling company, as the case may
be, manages the risks in an optimal manner;

[assist the board] in ensuring that a formal risk assessment
is undertaken at least annually;

[assist the board] in identifying and regularly monitoring all
key risks and key performance indicators to ensure that its
decision-making capability and accuracy of its reporting is
maintained at a high level;

to facilitate and promote communication, through reporting
structures regarding the matters referred to in paragraph (a)
or any other related matter, between the board and the
executive officers of the bank or_controlling company, as the

case may be;

[ensure the establishment of] to_establish an independent
risk management function, and in the case where the bank or
controlling company, as the case may be forms part of a
group, a group risk management function, the head of which
shall act as the reference point for all aspects relating to risk
management within the bank or _controlling company, as the
case may be, including the responsibility to arrange training of
members of the board in the different risk areas to which that
bank or controlling company, as the case may be, is exposed,;

to introduce such measures as may serve to enhance the
adequacy and efficiency of the risk management policies,
procedures, practices and controls applied within that bank or
that controlling company, as the case may be;
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(1) to co-ordinate the monitoring of risk management on a
globalised basis; [and]

0 in _establishing and implementing a process of internal
controls and reviews to ensure the inteqrity of the overall
management process;

(k) in_establishing and implementing policies and procedures
designed to ensure that the bank or the controlling company,
as the case may be, identifies, measures, and reports all
material risks;

(N in establishing and implementing a process that relates capital
to the level of risk;

(m) in establishing and implementing a process that states capital
adequacy goals with respect to risk, taking account of the
bank’s strategic focus and business plan; and

[(1)](n) to perform such further functions as may be prescribed.”.

(3) The Registrar may upon written application exempt the board of

directors of a bank from the duty to appoint a risk _and capital
management committee in respect of that bank provided that the

Registrar _is satisfied that the risk and capital management
committee appointed in respect of the relevant controlling company,
in_addition _to its responsibilities _in _respect of that controlling
company, is able to also adequately assume the responsibilities of a
risk and capital management committee in respect of that bank.”.

Amendment of section 64B of Act 94 of 1990, as amended by section 45 of
Act 19 of 2003

19.

The following section is substituted for Section 64B of the principal Act:
“64B. Directors’ affairs committee

(1) Subject to the provisions of subsection (3) the [The] board of
directors of a bank and controlling company shall establish a
director’'s affairs committee, consisting only of non-executive
directors of the bank or controlling company, as the case may be.

(2)  The functions of the directors’ affairs committee shall be to assist the
board of directors —
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[assist the board of directors] in its determination and
evaluation of the adequacy, efficiency and appropriateness
of the corporate governance structure and practices of the
bank_or controlling company, as the case may be;

[establish and maintain] in_establishing and maintaining a
board directorship continuity programme entailing-

(i) a review of performance of and planning for
successors to the executive directors;

(i) measures to ensure continuity of non-executive
directors;

(i) a regular review of the composition of skills,
experience and other qualities required for the effectiveness
of the board; and

(iv)  an annual self-assessment of the board as a whole
and of the contribution of each individual director;

[assist the board] in the nomination of successors to the key
positions in the bank or controlling company, as the case may
be, in order to ensure that a management succession plan is
in place;

[assist the board] in determining whether the services of any
director should be terminated,;

[assist the board] in ensuring that the bank or_controlling
company, as the case may be, is at all times in compliance
with all applicable laws, regulations and codes of conduct and
practices; and

to perform such further functions as may be prescribed.”.

The Registrar may upon written application exempt the board of

directors of a bank from the duty to appoint a directors’ affairs

committee in respect of that bank provided that the Reqistrar is

satisfied that the directors’ affairs committee appointed in respect of

the relevant controlling company, in addition to its responsibilities in

respect of that controlling company, is able to also adequately

assume the responsibilities of a directors’ affairs committee in

respect of that bank.”.
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Amendment of section 70 of Act 94 of 1990, as amended by section 9 of Act
42 of 1992, sections 18 and 25 of Act 9 of 1993, section 45 of Act 26 of 1994,
section 12 of Act 36 of 2000 and section 49 of Act 19 of 2003

20.  Section 70 of the principal Act is hereby amended—

(@) by the deletion of subsection (1).

(b) by the substitution of paragraph (a) in subsection (2) for the following

paragraph:

‘@)

A bank of which the business does not include trading in
financial instruments shall manage its affairs in such a way
that, subject to the provisions of paragraph (b), the sum of its
primary and secondary capital and its primary and secondary
unimpaired reserve funds in the Republic does not at any time
amount to less than the greater of -

() R250 000 000 or, in the case of such a bank which
immediately prior to the date of commencement of this Act was
registered as a banking institution or a building society under a
law repealed by this Act, R1 000 000; or

(i) an amount which represents a prescribed percentage of
the sum of amounts relating to the different categories of
assets and other risk exposures and calculated in such a
manner as may be prescribed. [calculated by multiplying the
average of the amounts (as shown in the returns
furnished to the Registrar in terms of section 75) of such
different categories of-

(aa) assets; and
(bb) other risk exposures in the conduct of its business,

as may be prescribed in the Regulations relating to Banks,
by the risk weights, expressed as percentages, SO
prescribed in respect of such different categories of
assets and other risk exposures.]

(c) by the substitution of paragraph (b) in subsection (2) for the following

paragraph:

“(b)

Notwithstanding the provisions of paragraph (a)-
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() the sum of the bank’s primary share capital and primary
unimpaired reserve funds shall, in the calculation of the
aggregate amount which the bank is in terms of paragraph (a)
required to maintain, be - [calculated by deducting from the
amount thereof such amounts as may be prescribed; and]

(aa) taken into account to an amount as may be
prescribed; and

(bb) calculated by deducting from the amount thereof
such amounts as may be prescribed; and

(i) the sum of the bank’s secondary capital and secondary
unimpaired reserve funds shall, in the calculation of the
aggregate amount which the bank is in terms of paragraph (a)
require to maintain, be-

(@aa) [calculated by deducting from the amount
thereof such amounts as may be prescribed;] taken
into account to an amount as may be prescribed; and

(bb) [taken into account to an amount not
exceeding the sum of the bank’s allocated and
qualifying primary share capital and allocated and
qgualifying primary unimpaired reserve funds]
calculated by deducting from the amount thereof such
amounts as may be prescribed;

Provided that the sum of the bank’s secondary capital and
secondary unimpaired reserve funds after the deduction of
such amounts as may be prescribed, shall in no case be taken
into account to an amount in excess of the sum of the bank’s
allocated and gualifying primary share capital and allocated
and qualifying primary unimpaired reserve funds.”.

(d) by the substitution of paragraph (a) of subsection (2A) for the
following paragraph:

“(a)

A bank of which the business consists solely of trading in
financial instruments shall manage its affairs in such a way
that, subject to the provisions of paragraph (b), the sum of its
primary and secondary capital, its primary and secondary
unimpaired reserve funds and its tertiary capital in the Republic
does not at any time amount to less than the greater of —

()  R250 000 000; or
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(i) An amount which represents a prescribed percentage of
the sum of amounts relating to the different categories of
assets and other risk exposures and calculated in such a
manner _as may be prescribed. [the sum of amounts
prescribed in the Regulations relating to Banks’ Financial
Instrument Trading in respect of such a bank’s risk
exposures in the conduct of its business as may be so
prescribed.]

(e) by the substitution of paragraph (b) of subsection (2A) for the
following paragraph:

“(0)

Notwithstanding the provisions of paragraph (a)-

() the sum of the bank’s primary share capital and primary
unimpaired reserve funds shall, in the calculation of the
aggregate amount which the bank is in terms of paragraph (a)
required to maintain, be — [calculated by deducting from the
amount thereof such amounts as may be prescribed] ;

(aa) taken into account to an amount as may be
prescribed; and

(bb) calculated by deducting from the amount thereof
such amounts as may be prescribed; and

(i) the sum of the bank’s secondary capital and secondary
unimpaired reserve funds shall, in the calculation of the
aggregate amount which the bank is in terms of paragraph (a)
required to maintain, be -

(@aa) [calculated by deducting from the amount
thereof such amounts as may be prescribed] taken
into account to an amount as may be prescribed; and

(bb) [taken into account to an amount not
exceeding the sum of the bank’s allocated and
qualifying primary share capital and allocated and
qualifying primary unimpaired reserve funds]
calculated by deducting from the amount thereof such
amounts as may be prescribed;

Provided that the sum of the bank’s secondary capital and
secondary unimpaired reserve funds after the deduction of
such amounts as may be prescribed, shall in no case be
taken into account to an amount in _excess of the sum of the
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bank's allocated and qualifying primary share capital and
allocated and qualifying primary unimpaired reserve funds.

(i)  the sum of a bank’s tertiary capital shall, in the
calculation of the aggregate amount which the bank is in
terms of paragraph (a) required to maintain, be -

(a) taken into account to an amount as may be
prescribed; and

(b) calculated by deducting from the amount thereof
such amounts as may be prescribed,

provided that, after the deduction of such amounts as may be
prescribed, the sum of the bank’s secondary capital,
secondary unimpaired reserve funds and tertiary capital shall
in no _case be taken into account to an amount in_excess of
the sum of the bank’s allocated and qualifying primary share
capital and allocated and qualifying primary unimpaired
reserve funds.

(iv)  the total amount of allocated and qualifying secondary
capital, allocated and qualifying secondary unimpaired reserve
funds and tertiary capital shall be determined as prescribed [in
the Regulations relating to Banks’ Financial Instrument
Trading].”.

) by the substitution of paragraph (a) of subsection (2B) for the
following paragraph:

‘(@

A bank of which the business includes trading in financial
instruments shall manage its affairs in such a way that, subject
to the provisions of paragraph (b), the sum of its primary and
secondary capital, its primary and secondary unimpaired
reserve funds and its tertiary capital in the Republic does not at
any time amount to less than the greater of —

()  R250 000 000; or

(i) An amount which represents [the sum of] a prescribed
percentage of the sum of amounts relating to the different
categories of assets and other risk exposures and calculated in
such a manner as may be prescribed.

[(@a) a prescribed percentage of the sum of
amounts calculated by multiplying the average of
the amounts (as shown in the returns furnished to
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the Registrar in terms of section 75), of such
different categories of-

(A) assets; and

(B) other risk exposures in the conduct of
its business,

as may be prescribed in the Regulations relating to
Banks, by the risk weights, expressed as
percentages, so prescribed in respect of such
different categories of assets and other risk
exposures; and

(bb) an amount which represents the sum of
amounts prescribed [in the Regulations relating to
Banks’ Financial Instrument Trading] in respect of
such of the bank’s risk exposures in the conduct of
its business of trading in financial instruments as
may be so prescribed.]".

(9) by the substitution of paragraph (b) of subsection (2B) for the
following paragraph:

“(0)

Notwithstanding the provisions of paragraph (a)-

() the sum of the bank’s primary share capital and primary
unimpaired reserve funds shall, in the calculation of the
aggregate amount which the bank is in terms of paragraph (a)
required to maintain, be — [calculated by deducting from the
amount thereof such amounts as may be prescribed] ;

(aa) taken into account to an amount as may be
prescribed; and

(bb)  calculated by deducting from the amount thereof
such amounts as may be prescribed; and

(i) the sum of the bank’s secondary capital and secondary
unimpaired reserve funds shall, in the calculation of the
aggregate amount which the bank is in terms of paragraph (a)
required to maintain, be -

(@aa) [calculated by deducting from the amount
thereof such amounts as may be prescribed] taken
into account to an amount as may be prescribed; and
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(bb) [taken into account to an amount not
exceeding the sum of the bank’s allocated and
qualifying primary share capital and allocated and
qgualifying primary unimpaired reserve funds]
calculated by deducting from the amount thereof such
amounts as may be prescribed;

Provided that the sum of the bank’s secondary capital and
secondary unimpaired reserve funds after the deduction of
such amounts as may be prescribed, shall in no case be
taken into account to an amount in_excess of the sum of the
bank’s allocated and qualifying primary share capital and
allocated and qualifying primary unimpaired reserve funds.

(ii) the sum of a bank’s tertiary capital shall, in the
calculation of the aggregate amount which the bank is in
terms of paragraph (a) required to maintain, be -

(a) taken into account to an amount as may be
prescribed; and

(b) calculated by deducting from the amount thereof
such amounts as may be prescribed,

provided that, after the deduction of such amounts as may be
prescribed, the sum of the bank’s secondary capital,
secondary unimpaired reserve funds and tertiary capital shall
in no _case be taken into account to an amount in_excess of
the sum of the bank’s allocated and qualifying primary share
capital and allocated and qualifying primary unimpaired
reserve funds.

(iv)  the total amount of allocated and qualifying secondary
capital, allocated and qualifying secondary unimpaired reserve
funds and tertiary capital shall be determined as prescribed [in
the Regulations relating to Banks’ Financial Instrument
Trading].”.

Amendment of section 70A of Act 94 of 1990

21.  The following section is substituted for Section 70A of the principal Act:

“70A (1) Notwithstanding the provisions of section 70 (2), (2A) and
(2B), a controlling company shall manage its affairs in such a

way that-
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subject to the provisions of subsection (2), the sum of

(b)

its primary and secondary capital, its primary and

secondary unimpaired reserve funds and its tertiary
capital does not at any time amount to less than an
amount_which represents a prescribed percentage of
the sum of amounts relating to the different categories of
assets and other risk exposures and calculated in such
a manner as may be prescribed.

the capital and reserve funds of any requlated entity

included in the banking group and structured under
such controlling company do not at any time amount to
less than the required amount of capital and reserve
funds determined in respect of the relevant requlated
entity included in such banking group in_accordance
with the rules and the reqgulations of the relevant
requlator responsible for the supervision of the relevant

entity.

Notwithstanding the provisions of subsection (1), in the

calculation of the aggregate amount of capital that a

controlling company is required to maintain, the sum of a

controlling company’s-

(a) primary share capital and primary unimpaired reserve
funds shall be-
(i) taken into account to an amount as may be
prescribed; and
(i) calculated by deducting from the amount thereof
such amounts as may be prescribed.

(b) secondary capital and secondary unimpaired reserve

funds shall be-

(i) taken into account to an amount as may be
prescribed; and

(i) calculated by deducting from the amount thereof
such amounts as may be prescribed,

provided that, after the deduction of such amounts as may be

prescribed, the sum of the controlling company’s secondary

capital and secondary unimpaired reserve funds shall in no
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case be taken into account to an amount in excess of the sum
of the controlling company’s primary share capital and
primary unimpaired reserve funds.

(c) tertiary capital shall be-

(i) taken into account to an amount as may be
prescribed; and

(i) calculated by deducting from the amount thereof
such amounts as may be prescribed,

provided that, after the deduction of such amounts as may be
prescribed, the sum of the controlling company’s secondary
capital, secondary unimpaired reserve funds and tertiary
capital shall in no case be taken into account to an amount in
excess of the sum of the controlling company’s allocated and
qualifying primary share capital and allocated and qualifying
primary unimpaired reserve funds.”.

Amendment of section 73 of Act 94 of 1990, as substituted by section 15 of
Act 36 of 2000 and amended by section 51 of Act 19 of 2003

22.  Section 73 of the principal Act is hereby amended-

(@) by the substitution of the title of the section of the following title:

“73.

[Large exposures] Concentration risk”

(b) by inserting the following paragraphs after paragraph (c) of
subsection (2):

£(d)

shall in the case of any exposure to an industry, sector or

(e)

geographical area, that exceeds a prescribed amount, comply
with _such conditions or requirements as may be prescribed,
including a requirement to _maintain _additional capital and
reserve funds in respect of the said exposure: Provided that
the Registrar may impose such additional conditions or
requirements by means of a directive as contemplated in
subsection 6(6);

shall in such manner and on such a form as may be

prescribed report such an investment in _or such a loan or
advance or other credit exposure to a specific industry, sector
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or_geographical area, which investment, loan, advance or
credit exposure, either alone or together with any previous
investment, loan, advance or exposure, results in the bank,
controlling company or branch of a bank being exposed to
that industry, sector or geographical area up to an amount
exceeding such a percentage of capital and reserve funds as
may be prescribed.”.

by the insertion of the following subsection after subsection (3):

“(4)

The Reqistrar may, with the consent of the Minister and in

accordance with such conditions as the Reqistrar may
determine, exempt such exposures from the provisions of this
section by means of a circular as contemplated in subsection

6(4). "

Amendment of section 74 of Act 94 of 1990, as amended by sections 20 and
25 of Act 9 of 1993 and section 52 of Act 19 of 2003

23.  The following section is substituted for Section 74 of the principal Act:

“74

(1)

(2)

(3)

If-

(a) a bank fails to comply with a provision of section 70 or
72, or is unable to comply with any such provision, or

(b) a controlling company fails to comply with a provision
of section 70A, or is unable to comply with any such

rovision

the bank or controlling company, as the case may be, shall
forthwith in writing report its failure or inability to the Reqistrar,
stating the reasons for such failure or inability.

The Registrar may, notwithstanding the provisions of section
91A, summarily take action under this Act against a bank or
controlling company referred to in subsection (1) or, if in the
circumstances the Registrar deems it fit to do so, condone the
failure or inability and afford the bank or controlling company
concerned an opportunity, subject to such conditions as the
Registrar may determine, to comply with the relevant
provision within a specified period.

Irrespective whether or not criminal proceedings in terms of
this Act have been or may be instituted against a bank or
controlling _company in respect of any failure or inability
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referred to in subsection (1), the Registrar may, subject to any
condonation granted under subsection (2), by way of a written
notice impose upon that bank or controlling company, in
respect of such failure or inability, a fine-

(@ in the case of any failure or inability to comply with the
provisions of section 70, not exceeding one-tenth of
one per cent of the amount of the shortfall for each day
on which such failure or inability continues;[or]

(b) in the case of any failure or inability to comply with the
provisions of section 70A, not exceeding one-tenth of
one per cent of the amount of the shortfall for each day
on which such failure or inability continues; or

(c) in the case of any failure or inability to comply with the
provisions of section 72, not exceeding three per cent
of the amount of the shortfall.

A fine imposed under subsection (3) shall be paid to the
Registrar within such period as may be specified in the
relevant notice, and if the bank or controlling company
concerned fails to pay the fine within the specified period the
Registrar may by way of civil action in a competent court
recover from that bank or controlling company the amount of
the fine or any portion thereof which the Registrar may in the
circumstances consider justified.”.

Amendment of section 75 of Act 94 of 1990, as amended by section 12 of
Act 42 of 1992, sections 21 and 25 of Act 9 of 1993, section 47 of Act 26 of
1994 and section 53 of Act 19 of 2003

24.  Section 75 of the principal Act is hereby amended-

(@)

(b)

by the substitution for subsection (3A) of the following subsection:

“(3A) The returns referred to in subsections (1) and (3) shall be

prepared in conformity with [generally accepted accounting
practice] financial reporting standards issued by the Financial
Reporting Standards Council in_terms of the provisions of
section 440S of the Companies Act and shall be furnished to
the Registrar in respect of such period, at such times and on
such a form as may be prescribed.”.

by the substitution for subsection (5) of the following subsection:
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A bank shall furnish the Registrar, in respect of those of the
respective returns referred to in subsections (1) and (3) which
most nearly coincide with the end of the financial year of the
bank, with a report by the auditor of the bank in which is stated
whether or not those returns fairly and in conformity with
[generally accepted accounting practice] financial reporting
standards issued by the Financial Reporting Standards
Council in terms of the provisions of section 440S of the
Companies Act present those affairs of the bank to which the
returns relate, and the Registrar may, if he or she deems it
necessary, require the bank so to furnish the Registrar with
such a report in respect of any other of those returns furnished
during the financial year.

Amendment of section 76 of Act 94 of 1990, as amended by section 2 of Act
81 of 1991, section 25 of Act 9 of 1993, section 48 of Act 26 of 1994 and
section 54 of Act 19 of 2003

25.  Section 76 of the principal Act is hereby amended by the substitution of
subsection (1) of the following subsection:

‘)

Subject to the provisions of subsection (2), a bank which invests
money in immovable property or in shares of any company, or which
lends or advances money to any of its subsidiaries of which the main
object is the acquisition and holding or development of immovable

property, shall manage its transactions in such investments, loans or
advances in such a way that the sum of the amounts -

(@)

(b)

(©)

invested by it in immovable property, taken at the book value
thereof;

invested by it in shares of any company (excluding preference
shares which are not convertible into ordinary shares), taken at
the price at which they were acquired; and

owing to it by any such subsidiary in respect of a loan or an
advance granted by i,

does not at any time exceed a prescribed amount.”.



46

Amendment of section 79 of Act 94 of 1990, as amended by section 25 of
Act 9 of 1993 and section 51 of Act 26 of 1994

26.  The following section is substituted for Section 79 of the principal Act:

“79. Shares, debentures, negotiable certificates of deposit, [and]
share warrants and promissory notes or similar instruments

1)

(@)

A bank shall not -

(@)

(b)

(©)

(d)

sections 74 and 75 of the Companies Act
notwithstanding, issue shares of no par value or convert
any of its shares into shares of no par value;

without the written approval of the Registrar [or
otherwise than] and in accordance with conditions
[approved] that may be determined by the Registrar in
writing -

() issue any preference shares, hybrid debt
instruments or debt instruments;

(i) convert any of its shares into preference shares,
hybrid debt instruments or debt instruments; or

(i)  convert any of its preference shares of a
particular class into preference shares of any other
class;

that will qualify as primary capital, secondary capital or
tertiary capital, as the case may be.

issue negotiable certificates of deposit, promissory
notes, or any such similar instrument, otherwise than in
accordance with such conditions as may be prescribed;

section 101 of the Companies Act notwithstanding,
issue share warrants to bearer within the meaning of
that section.

The aggregate amount representing the value of debt
instruments and negotiable certificates of deposit and_similar
instruments issued by a bank in terms of paragraphs (b)(i) and
(c), respectively, of subsection (1) shall at no time exceed an
amount representing the prescribed percentage of the
aggregate amount of the bank's liabilities in respect of deposits
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made with it and in respect of such debt instruments, [and]
negotiable certificates of deposit and similar instruments.

Notwithstanding anything to the contrary contained in any
contract or in the memorandum of association or articles of
association of any bank or controlling company, there shall be
no differentiation in the voting rights attached to any of the
ordinary shares of a bank or a controlling company, and such
voting rights shall be exercised in accordance with the
determination thereof as provided in section 195(1) of the
Companies Act.

The provisions of subsections (1)(a),(b) and (d) shall mutatis
mutandis apply to a controlling company.”.

Amendment of section 80 of Act 94 of 1990, as amended by section 22 and
25 of Act 9 of 1993 and section 52 of Act 26 of 1994

27.  Section 80 of the principal Act is hereby amended by the substitution of
subsection (2) for the following subsection:

“(3)

No bank and no associate of a bank shall, without the prior written
approval of the Registrar, either jointly or individually acquire or hold
shares in any registered long-term insurer as defined in section 1 of
the Long-term Insurance Act, 1998 (Act No. 52 of 1998) [Insurance
Act, 1943 (Act No. 27 of 1943)] or_in_any short-term insurer as
defined in section 1 of the Short-term Insurance Act, 1998 (Act No. 53

of 1998), to the extent to which the nominal value of those shares
exceeds 49 per cent of the nominal value of all the issued shares of
such [insurer] long-term insurer or short-term insurer, as the case

may be.

Amendment of section 84 of Act 94 of 1990, as amended by section 60 of
Act 19 of 2003

28.  Section 84 of the principal Act is hereby amended—

(@)

by the insertion of the following subsection after subsection (1):

"(1A) (a) The manager shall as soon as may be practical report

to the Registrar whether or not the person subject to
the relevant direction is, in_the manager’'s opinion,
solvent, and if the manager finds that the person
subject to the direction is insolvent, the manager shall
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comment on whether such person is technically or
commercially insolvent.

On appointment of a manager and whilst the person

(c)

subject to the relevant direction is under management
as contemplated in this section -

(i) the manager shall recover and take possession
of all the assets of the person subject to the relevant
direction; and

(ii) all actions, legal proceedings, the execution of
all writs, summonses and other legal process against
the person subject to the relevant direction shall be
stayed and not be instituted or proceeded with without
the leave of the court and without also serving the
application on the Reqistrar.

If the report referred to in subsection (a) concludes that

(d)

the person subject to the directive is insolvent, the
Reqistrar _may, notwithstanding anything _contrary
contained in _any law relating to liquidation or
insolvency apply to a competent court for the winding-
up in terms of the Companies Act or the sequestration
in terms of the Insolvency Act, 1936, as the case may
be, of the person subject to the directive, and the
Registrar_shall have the right to oppose any such
application made by any other person; and

Notwithstanding anything contrary contained in any law

(e)

relating to liquidation or _insolvency, no _person other
than a person recommended by the Registrar shall be
appointed by a Master of the High Court as provisional
liguidator or provisional trustee of the person subject to
the directive.

Any written report to the Regqistrar by an inspector

appointed in terms of section 83 or any report by a
manager _appointed in_terms of section 84 is
confidential and shall not be disclosed to any person:
Provided that the Registrar may, notwithstanding the
provisions of section 33(1) of the South African
Reserve Bank Act, 1989, furnish such a report to-
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(i) the person subject to an investigation in terms
of section 83 or that is subject to a directive in terms of
section 84;

(i) any person or institution contemplated in section
89;

(iii) any appropriate division of the South African
Police Services or the National Prosecuting Authority;

(iii) any other person that can prove, to the
satisfaction of the Registrar, a leqgitimate interest in the
matter and only upon payment of a prescribed fee and
with the written _consent of the person or persons
subject to the directive; or

(iv) any duly appointed provisional liquidator or
provisional trustee of the person subject to the
directive.”.

(f) If the Reqistrar has issued and instruction in terms of
section 84(6) of the Act and a provisional liquidator or
provisional trustee of the person subject to the directive
is subsequently duly appointed, the Reqistrar shall be
regarded as a creditor of the person subject to the
directive and the Registrar shall have the same rights
of a creditor in terms of the laws relating to liquidation
and insolvency.

Insertion of section 85A in Act 94 of 1990

29. The following section is hereby inserted in the principal Act after section 85:

“85A. Approval of eligible institutions

(1)

Notwithstanding anything to the contrary in any law, no bank or

(2)

controlling company shall in the calculation of its prescribed
minimum_amount of required capital and reserve funds take into
account a credit assessment of any external credit assessment
institution or export _credit agency unless the relevant external credit
assessment institution or_export credit agency obtained the prior
written approval of the Registrar to act as an eligible institution.

Any external credit assessment institution or export credit agency

that wishes to be authorised by the Reqistrar as an eligible institution
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may apply to the Reqistrar for authorisation: Provided that the

Registrar may authorise an export credit agency as an eligible

institution without such application.

An application under subsection (2)-

(a) shall be made in the prescribed manner;

(b) shall be accompanied by such information and comply with

such requirements as may be prescribed: Provided that the
Reqgistrar may impose additional requirements in writing, and

(c) shall be accompanied by such fee as may be prescribed.”.

Insertion of section 85B in Act 94 of 1990

30.

The following section is hereby inserted in the principal Act after section

85A:

“85B. Verification of information

The Registrar may require that information submitted to him or her in terms

of the Act be verified by such a person, in such a manner and at such

intervals as may be prescribed.”.

Amendment of section 89 of Act 94 of 1990, as amended by section 63 of
Act 19 of 2003

31.

The following section is substituted for Section 89 of the principal Act:

“Notwithstanding the provisions of section 33(1) of the South African
Reserve Bank Act, 1989 (Act No. 90 of 1989), the Registrar may furnish
information acquired by him or her as contemplated in that section -

(@)

(b)

to any person charged with the performance of a function under any
law, provided the Registrar is satisfied that possession of such
information by that person is essential for the proper performance of
such function by that person; or

to an authority in a country other than the Republic for the purpose of
enabling such authority to perform functions, corresponding to those
of the Registrar under this Act, in respect of a bank carrying on
business in such other countryl[.]:
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Provided that the Registrar is satisfied that the recipient of the information so
provided is willing and able to keep the information confidential within the
confines of the laws applicable to the recipient.”.

Amendment of section 90 of Act 94 of 1990, as amended by section 25 of
Act 9 of 1993 and section 64 of Act 19 of 2003

32. Section 90 of the principal Act is hereby amended by the substitution for
paragraph (f) of subsection (1) of the following paragraph:

“(f)  prescribing that the financial statements of a bank shall be prepared in
conformity with [generally accepted accounting practice] financial
reporting standards issued by the Financial Reporting Standards
Council in terms of the provisions of section 440S of the Companies
Act.”;

Amendment of section 91 of Act 94 of 1990, as amended by sections 23 and
25 of Act 9 of 1993, section 56 of Act 26 of 1994, section16 of Act 36 of 2000
and section 65 of Act 19 of 2003

33.  Section 91 of the principal Act is hereby amended—

(@) by the substitution for paragraph (b) of subsection (1) of the following
paragraph:

“(b) contravenes or fails to comply with a provision of section 6(6),
7(3), (4) or (5), 34, 35, 37(1), 38(1), 39, 41, 42(1), 52(1) or (4),
53, 55, 58, 59, 60(5)(a)(i), 60(5)(b)(i), 61(2), 65, 66, 67, 70(2),
(2A) or (2B), 70A, 72, 73, 75, 76, 77, 78(1) or (3), 79, 80,
84(1A) or 84(2),

shall be guilty of an offence.";

(b) by the substitution for paragraph (b) of subsection (4) of the following
paragraph:

“(b) section 6(6), 17(6), 21, 22(3) or (8), 32(4)(a), 69A(14), 78(2),
82(3), 83(3)(a), 84(1A), 84(8) or subsection (1), (2) or (3) of this
section (excluding the offence in terms of subsection (1)(b),
referred to in paragraph (a)), shall be liable to a fine or to
imprisonment for a period not exceeding five years or to both a
fine and such imprisonment; or”.
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Insertion of section 91A in Act 94 of 1990

34.

The following section is hereby inserted in the principal Act after section 91.:

“91A. Financial penalties and non-financial sanctions imposed by the

Reqistrar

1)

()

Notwithstanding the provisions of section 91 and irrespective

(2)

(b)

of whether criminal proceedings in terms of this Act have
been or may be instituted against a person, the Registrar
may, when he or _she is satisfied on available facts and
information that such person —

(i) has failed or is unable to comply with a provision of
the Act; or

(i) has failed or is unable to comply with a requirement or
directive imposed on such a person by or under this Act,

subject to the provisions of subsection (2), impose a financial
penalty or a non-financial sanction, as the case may be, on
such a person.

The Reqistrar may not impose a financial penalty under this

section and cancel the reqistration of a -

(i) bank in terms of sections 23 or 25; or

(i) controlling company in terms of sections 45 or 46.

The Reqistrar shall, prior to imposing a financial penalty or a non-

financial sanction, as the case may be, on a person, notify such

person in writing, of the following:

(a

the nature of the contravention of the Act or of the non-

(b)

compliance with a requirement or directive imposed on such a
person by or under the Act;

the amount of the financial penalty, or in the case of a non-

financial sanction, the nature thereof; and
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(c) that the person is called upon to show cause within a period
specified in _the notice, which shall not be less than 30
calendar days as from the date of the notice, why the financial
penalty or non-financial sanction, as the case may be, should
not be so imposed.

After considering any representations received within the specified

(4)

period from the person concerned by virtue of the provisions of
subsection (2)(c), the Regqistrar may impose such financial penalty or
non-financial sanction, as the case may be, as the Reqistrar
considers to be appropriate and the Registrar shall in writing notify
the person of his or her decision in terms of this subsection.

A financial penalty that is imposed under subsection (3) shall be paid

(5)

to the Reserve Bank within such period as may be specified in the
relevant notice and if the person concerned fails to pay the financial
penalty within the specified period, the Registrar may by way of civil
action in_ a competent court recover from that person the amount of
the financial penalty or any portion thereof which the Registrar may
in the circumstances consider to be justified.

A non-financial sanction imposed on a bank or controlling company

(6)

may include one or more of the following:

(a) the restriction or suspension of certain specified business
activities;

(b) withholding of approval for applications submitted in terms of
the provisions of this Act;

(c) the restriction or suspension of payments to shareholders;

(d) the restriction or suspension of share repurchases:

(e) the restriction or suspension of the transfer of assets,
liabilities or assets and liabilities; or

(f) the imposition of any other measure that the Regqistrar may
deem to be appropriate.

Notwithstanding the provisions of section 33 of the South African

Reserve Bank Act, the Reqistrar may publish the nhame of the person
and the financial penalty or non-financial sanction, as the case may

be, that the Regqistrar has imposed on such person in terms of this

section.
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Short title

35. This Act is called the Banks Amendment Act, 2006.



